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Choosing to Care: An Interview with Navi Pillay about Justice, Law and
Accountability

In this interview with Dr Viviane Dittrich, Judge Navi Pillay shares personal reflections on her
involvement with the International Nuremberg Principles Academy and her views on the
Nuremberg legacy, accountability and the future of international criminal justice. In this
interview, Judge Pillay also looks back on a distinguished career, which has come to symbolise
an indelible commitment to justice and human rights. Read the full interview here, slightly
edited for editorial purposes. We would like to express our deep gratitude to Judge Pillay for
her immense support for the work of the Nuremberg Academy.

The interview was conducted in October 2023.

Dr Viviane Dittrich: How did the Nuremberg trials influence you as a young law student?
Judge Navi Pillay: | remember that we were under the worst days of apartheid. When Nelson
Mandela was first charged, he refused to plead as he had no trust in an apartheid court. The
magistrate responded that it was a white man’s court and that it would remain that way. It was
entrenched in us that things can never change. | was fascinated by the Nuremberg cases that |
poured over in the library [where | had to climb a ladder to reach the top shelves]. | realised that
we needed these values and standards so much under apartheid. They gave me a framework for
understanding apartheid era crimes and how the law could tackle state sponsored violence and
inequality. The United Nations had declared apartheid to be a crime against humanity in 1973. At
that time, South Africa was still ruled by B. J. Vorster who, as Minister of Justice, had sent
President Mandela to life in prison. We were taught that apartheid law even if immoral, could
never be questioned. His actions were never held to account and impunity still resonates all
these years later. And then, | see what has been done with Nuremberg. | was intrigued that for
the first time in modern history, in 1945, at Nuremberg, judicial power backed by punishment
was exercised by the international community to achieve justice and accountability of
individuals for the commission of war crimes and crimes against humanity. Justice as integral
to the peace process in the aftermath of great conflicts is still a relatively new development. It
needs nurturing and greater support from states. In addition to the judgment, along came the
Nuremberg Principles and that bequeaths to us a set of seven principles, adopted several years
later by the United Nations. They encapsulate the idea that any person committing a crime
under international law can be held responsible, that crimes can be legal under domestic law
and still illegal under international law, and, perhaps most importantly, that heads of state and
government officials can be held responsible and cannot claim immunity. These are really
important principles. The International Criminal Court (ICC), to which | was privileged to be
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elected one of its first judges, would not exist without Nuremberg and the Nuremberg
Principles. The Nuremberg legacy has therefore been ever present in my life and work.

Dittrich: What does being in Nuremberg and Courtroom 600 frequently now mean to you?
Pillay: | was at the very first meeting called by the German Federal Foreign Office. Thomas
Buergenthal was there too. | knew of him, and it was wonderful to have himin the room. | was
intrigued that [the founders]took this courageous step, to move away from the past, and not
just make a speech and forget about it, and that they decided to set up the Academy. | was
included in all the initial meetings and | told them that they should set up an international
advisory board. | also emphasised that there needed to be more women as | was the lone
woman at that point in the room. Years later, there have been so many positive changes, and |
have learned so much from the people | associate with in Nuremberg, including the national
judges whom we meet reqgularly. | don't think Germany realises how the whole world is so
entranced by the fact that Courtroom 600 is there. Whenever | talk about the Academy, people
are so excited to come because we use the historic courtroom as a forum. | started off as a
child witness in the apartheid court. And what | see when | sit in Courtroom 600 is that it is
possible. It is not just a dream to have international criminal justice. Nuremberg turned that into
areality.

Dittrich: What do you consider the value of the Academy being located at the very site of the
Nuremberg trials?

Pillay: We use the word Nuremberg and everybody in the world understands. It is very important
that ongoing developments in international law are discussed by experts, by practitioners.
Germany dedicated itself to providing a service for international criminal justice that would be
of benefit to the whole world. The Academy has been set up in such a way that they can address
all human rights situations: the preservation of the right to life, and protections against
systematic and gross violations of human rights and human dignity, henceforth to remain
cornerstones of the international normative system built after the defeat of Nazi ideology and
fascism. And more significantly, all states were expected to integrate these norms into their
domestic legal frameworks and take measures to hold accountable those individuals found to
bein violation. So that is the legacy of Nuremberg.

Dittrich: How did your engagement with the Academy come about?

Pillay: | received this call from the Federal Foreign Office . And what did | instantly think of? Me
climbing that ladder and reading the books. All | know is these dusty volumes of court reports,
which we couldn't immediately translate or implement in our courts because we had Nazi
ideology permeating in apartheid South Africa. All the individuals who were charged for crimes
happened to be black. | immediately thought, wow, Nuremberg. It's like a magic word for me,
translating into universal international justice. So, that's what | felt, no hesitation. | followed in
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the footsteps of Tom Buergenthal[as Advisory Council President] and we all were in awe of
him. We've grown over ten years. We have a wonderful team, including the Director and you,
Viviane, have been so loyal and a brilliant strategist and innovator for the Academy. We need
young people with ideas and we are not gathered in Nuremberg to talk about the past. We
gather to see how we can strengthen this whole process for the future.

Dittrich: Since its establishment in 2014, where does the Academy stand today in your view?
Pillay: Firstly, the Academy is very open. We have a website, and we invite submissions and
suggestions. Over 10 years, we have built a very wide circle of international university and
practitioners’ networks. Everybody is so anxious to feel included. | know defence counsel, for
instance, who approached me when | was still a judge on the ICC and noted how they needed to
be included as an important pillar of justice. That is true. So, the Academy has done expert
discussions or training workshops for judges, prosecutors, defence counsel and counsel for
victims. We also welcome suggestions from civil society. That means we are concerned with
issues such as equality for women and their inclusion in all kinds of decision-making bodies. I'm
deeply concerned about violence against women in all its forms. We have held workshops on
how far international courts or international jurisprudence has advanced in relation to the
prosecution of war crimes relating to the treatment of women, sexual violence against women,
rape, and so on. We are very privileged in the Academy that we are able to attract experts and
academics and practitioners from all over the world. Everybody is very keen to come here, to
attend the workshops and to contribute new and challenging ideas. They are institutions, such
as courts of law that are dealing with the past crimes. The Academy is laying the framework and
the ground for the future. Because the ideas come from those young brains. And | want to say
how much | appreciate that.

Dittrich: Tom Buergenthal, your predecessor as President of the Advisory Council, sadly
passed away in 2023. How do you remember interactions with him and reflect on his
extraordinary life and legacy as well as involvement with the Academy?

Pillay: In my country, we have a lack of water and power. People, including me, complain all the
time about all these discomforts and are ready to blame everyone else. Then, you meet a person
like Tom Buergenthal, a child prisoner of war under terrible conditions whose father was killed
and who only reunited with his mother after the Holocaust. | never heard a word of self-pity
from him. I met him at Georgetown University where he was a professor. He could have looked
down at me as | was a South African judge with little experience, but he treated me as an equal.
As a person who has been oppressed because of her skin colour, it meant a great deal that he
respected me as a colleague. After he retired, we both served on a people's tribunal in the
United States which held an inquiry into the conditions of detention in North Korean prisons. |
chaired that session and Tom Buergenthal did not mind at all. He sat like an ordinary member of
the panel and, at the end, told me that he learned so much because he had not sat in a criminal
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court before. He was intrigued by the cross examinations, the leading of evidence and the
judges intervening with questions. He had a very active mind and was always contributing and
caring for others. The movie "Peace through Justice” that the Academy made on his legacy
moved him deeply. It filmed him going back to his house, his parents’ house, where the
municipality placed a memorial plaque [Stolperstein] at the front of the house acknowledging
that it was the house of his parents. He was very emotional and deeply moved by that. | thought,
what a wonderful story of where he started off, of how he served the world as a judge and of
how he served the Nuremberg Academy. He was still so human although what he went through
still hurt. The empathy he had for people who are suffering passed on to us. We will be very
faithful to his image and outstanding example.

Dittrich: How do insights from your distinguished career and pioneering work in various high-
level positions inform your role as President of the Advisory Council?

Pillay: | was the first woman of colour to be ajudge in South Africa. Shortly after, President
Nelson Mandela nominated me to the United Nations General Assembly for election as ajudge
for the International Criminal Tribunal for Rwanda (ICTR). Though | wished to stay in South
Africa and contribute to change in my country's democracy, it was a great privilege to be among
the six judges elected by the UN General Assembly in 1995. | was also the only woman. | went
there thinking I'll resign after one year because we had fought so hard for democracy in South
Africa. | wanted to play a role in my country, enjoy democracy and maybe become a judge full
time or be selected for the Constitutional Court. By then, | had experience for close to 30 years
as alawyer and a defence lawyer, mainly acting for opponents of apartheid. | had done things
that had not been done before and people said that | was rocking the boat and that | shouldn't.
But you need to rock the boat. Otherwise, people get very complacent to think that's the norm
and that it is okay to treat black people like that. | was persuaded by civil society organisations
to agree to the nomination because they said if you don't, we won't have a woman on the bench.
After four years, the 18 judges, including the appeal court judges, elected me as President of the
ICTR. That was a huge learning experience. Although we all came from different jurisdictions,
we all wanted to achieve the same objectives. In this context, respecting and learning from your
colleagues is very important. When | was the UN High Commissioner for Human Rights, some of
the ambassadors who came to see me said that they respected the fact that | am a judge
because that meant | listened to all sides. This is what | came with to Nuremberg.

Dittrich: What role can international criminal law play in countering impunity?

Pillay: This is why the ICC was established. When you have no redress in your own country, to us,
and for us, the ICC fills that vacuum. The ICC should be universally ratified and supported. All
those who have been indicted by the ICC, including heads of states should be brought to trial.
Three of the veto holding powers in the Security Council are not parties to the Rome Statute.
And that's a huge failure. This is why it is important that the Nuremberg Academy is training
judges, prosecutors, victims and defence counsel all over the world in order to strengthen
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national proceedings. It will take time, but we do have the mechanism. Look how long it took for
the Nuremberg trials jurisprudence to permeate all countries.

Dittrich: How would you reflect on the state of international criminal justice today as opposed
to during your tenure as a judge in international courts and as the UN High Commissioner for
Human Rights?

Pillay: | understand that people are very impatient with the slow progress. However, justice
takes along time. It is not a quick fix. | remember from my time as a judge how much we tried to
adopt rule changes to make proceedings more efficient. We are getting there as we refine our
rules and processes. None of these processes would have succeeded if it was not for the
courageous witnesses who participated in these proceedings. We have to focus more on
ensuring that witnesses are protected from any harm or repercussions. That is one of the
reasons why the Academy is focusing on making sure that lawyers and civil society are
prepared to advance the process of criminal justice. | see much more work to be done ahead,
but the Academy is well placed to contribute to this process.

Dittrich: Inlight of contested multilateralism today and the erosion of the rule of law
worldwide, what is necessary for the effective prevention of atrocities, accountability efforts
and upholding a rules-based international order?

Pillay: This is the struggle that we are going through now. The ICC is not a universal court. Some
states object to the lack of immunity for heads of states and this continues to be a sore point.
Various crimes such as economic crimes are still out of the reach of the court. The states
passed the Universal Declaration of Human Rights, the International Covenant on Civil and
Political Rights and the International Covenant on Economic, Social and Cultural Rights but they
are not upholding it. We have to, as the Academy does, speak loudly and strongly for continued
multilateralism. You can have multipolar formations, such as the BRICS and the European
Union. But we all seem to be at the mercy of closed institutions such as Bretton Woods, the
International Monetary Fund and so on. The pandemic was a wake-up call, especially for
countries of the Global South especially in relation to how medication was being hoarded by rich
western governments. This was an affront to multilateralism and exposed the underbelly of
hypocrisy of those who come up with the rhetoric without implementingit. | find it hard to
speak to young people in these countries about human rights as they are still recovering from
colonialism, slavery and other forces which contribute to their poverty today. We should pay
more attention to building up a fair multilateral system. As Nelson Mandela said when he
thanked the world for helping end apartheid: “Thank you, you chose to care”. So that's my call
upon all states: they should care and act collectively to address all these new and emerging
challenges that we will be facing.
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Dittrich: What do you consider essential for both institutions as well as individuals to make a
difference in the world?

Pillay: | wish there was one easy answer but each one of us can do the best we can. | had a
position of power as UN High Commissioner for Human Rights. | feel that lawmakers and
especially all the staff working in the various government ministries have the power to motivate
good legislation. International institutions are very important but without the collective action
of civil society, change would not have been possible. We cannot afford to speak from a place
of elitist or middle-class comfort and must understand the realities on the ground. Institutions
are in aunique position for this. They have the funding, the time and the capacity to address a
situation before it occurs. | remember how businesses once united to oppose apartheid. That
kind of position, linked to a business and human rights approach, is crucial for companies to
follow. They can do so much more to address climate change, which is a situation that is truly
alarming us now. As an institution, [the Academy is] fortunate to have funding and a broad
network of support, and we need to collaborate closely with civil society to identify the different
roles that we can all play.

Dittrich: What gives you a sense of optimism?

Pillay: I'm 82. Many people asked me: "When are you going to stop?" As long as there are human
rights violations and someone is suffering, why wouldn't you care? We have to continually recite
the principles, recite the rights language. That's what keeps me optimistic, that we have a duty
to continually encourage, share and speak up. I'd like to add that most of my inspiration comes
from other women. I've always been inspired by other women. When | was UN High
Commissioner for Human Rights, | went on a formal visit to South Sudan. | flew together with
my team in the UN helicopter to the northern Blue Nile area, which is very rural and traditional.
My team arranged for me to sit and talk to ten or 15 local women. These women came from
different tribes and spoke different languages. Some had deep scars on their faces to mark
them as members of a certain tribe, while others had all their front teeth extracted which
identified them as members of another tribe. Two of the women described how their twelve-
year old daughters had been killed by their husbands and sons for refusing to marry much older
men in exchange for cattle. The mothers told me how they knew where their daughters were
buried in their backyards and how the police had done nothing. They questioned why they, as
mothers who had given birth to these children, were denied any protection. | explained to them
the Nuremberg Principles and the Universal Declaration of Human Rights, but as | left, | felt
helpless and at my lowest point. A month later, the ambassador of South Sudan came to see
me, in my office in Geneva. He was smiling and he said that something unprecedented had
happened in South Sudan. The women | had spoken to organised themselves and approached
the governor of the province to demand their rights. This is what keeps me optimistic. We have
a duty to continually encourage and share the values of these principles. We did not have the
protections of these international instruments during apartheid. But what happened to the

06



kS
iEARS
INTERNATIONAL
NUREMBERG
PRINCIPLES

ACADEMY

women in the Blue Nile area will not happen in my country today because of the exposition of
rights in our constitution today. As | mentioned, most of my inspiration comes from other
women. | was this hotshot lawyer sitting in Durban. However, | was inspired to go to this
national convention for women just as we were beginning to think what we wanted for our new
democracy. We drew up a document after consulting women in the streets and the malls when
we realised that we needed the equality principles in our constitution. I'm really happy | went
there and made a small contribution. So, I've always been inspired by other women.

Dittrich: Thank you very much.
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